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Since 1999, South Korea has 
had on its books a law pro-
hibiting bribery of foreign 

officials: The Act on Preventing 
Bribery of Foreign Public Officials 
in International Business Transac-
tions. The law, known colloquially 
as the Foreign Bribery Prevention 
Act or FBPA for short, was passed 
to implement the Organization for 
Economic Cooperation and Devel-
opment’s (OECD) Convention on 
Combating Bribery of Foreign 
Public Officials in International 
Business Transactions (the Con-
vention), to which Korea became 
a signatory in January 1999.

Yet despite the FBPA being in 
effect for nearly 15 years, its his-
tory to date has been one of rela-
tive obscurity, with little enforce-

ment activity and a total of just 
10 convictions.1 Most of the cases 
brought under the statute have 
involved bribery of foreign mili-
tary officials stationed in Korea, 
not bribery in the commercial 
context.2 In addition, just last 
month, the global anti-corruption 
group Transparency International 
released a report that listed Korea 

as one of 20 OECD Convention sig-
natories with little or no foreign 
bribery enforcement.3

Despite this criticism, there are 
recent signs that Korean prosecu-
tors are focusing more on bribery 
of foreign officials, broadly defined 
to include individuals working for 
state-owned and controlled compa-
nies. A recent prosecution of two 
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individuals for bribing the presi-
dent of the Korean subsidiary of 
China Eastern Airlines, in which 
the Chinese government holds a 
controlling interest, demonstrates 
this new approach. The case gar-
nered significant media attention 
in Korea and resulted in the first 
ever trial under the FBPA in the 
commercial context. Although the 
defendants were found not guilty, 
Korean prosecutors have appealed 
that verdict all the way to the Kore-
an Supreme Court, which has yet 
to issue a ruling.4

It is too early to tell whether 
Korean prosecutors will continue 
an aggressive approach to enforce-
ment. Nevertheless, especially giv-
en the increasing foreign bribery 
enforcement climate globally and 
the prospect that the recent criti-
cism from Transparency Interna-
tional could spur Korea into more 
action, a closer look at the FBPA is 
timely and warranted.

This article examines the key 
provisions of the FBPA and how 
the law differs from its U.S. coun-
terpart, the Foreign Corrupt Prac-
tices Act (FCPA). It then proceeds 
to a discussion of the China East-
ern Airlines case and how the 
case signals an increased focus 
on rooting out foreign bribery in 
the commercial context. Finally, 
it offers guidance to companies 
doing business in Korea on how 
to mitigate risks.

What Is and Is Not in FBPA

The FBPA is refreshing in its 
brevity, a scant two pages long. It 
criminalizes the “promising, giving 
or offering [of a] bribe to a foreign 
official in relation to his/her official 
business in order to obtain [an] 

improper advantage in the conduct 
of international business transac-
tions.”5 Like the FCPA, there is no 
monetary threshold; even small 
payments or gifts could potentially 
violate the FBPA. Violators are sub-
ject to up to 5 years in prison or 
a fine of up to 20 million Korean 
won (slightly under US$19,000), 
or, in the event the profit from the 
bribery exceeds 10 million won, 
a fine up to twice the amount of 
the profit.

Particularly when compared to 
the FCPA, the text of the FBPA is 
interesting both in terms of what 
is included and what is not. Of 
particular note are (i) the FBPA’s 
definition of a public official, (ii) 
the narrowly drawn exceptions 
to criminal liability, and (iii) the 
vicarious liability of corpora-
tions. Missing in the FBPA are an 
explicit intent requirement, any 
discussion of bribery commit-
ted through intermediaries, and 
any reference to whether a non-
Korean company can be subject 
to liability for acts done in Korea. 
We discuss these points below.

Definition of Foreign Public Offi-
cial: The FBPA defines “foreign pub-

lic official” as encompassing three 
separate categories of people:

(1) any individual appointed or 
elected to a legislative, administra-
tive, or judicial office in any level 
of a foreign government;

(2) any individual working for a 
public international organization; and

(3) any individual who exercises 
a “public function” for a foreign 
government and who also does 
one of the following: conducts a 
business in the public interest del-
egated by the foreign government, 
works for a public organization or 
agency that carries out business 
in the public interest, or works 
in an enterprise over which the 
foreign government holds over 50 
percent of its capital or exercises 
“substantial controlling power” 
over its management. There is an 
exception to this part of the defi-
nition if the individual works for 
an enterprise that operates “on a 
competitive basis equivalent to 
entities of ordinary private econo-
my, without preferential subsidies 
or other privileges.”6

The test in this last category for 
when an employee of a state-owned 
or controlled entity is a “foreign 
public official” provides some 
refreshing clarity not seen in the 
FCPA’s foreign official definition. 
The FCPA defines foreign official to 
include employees of “instrumen-
talities” of foreign governments7 
without providing any guidance 
on the meaning of “instrumental-
ity,” although courts have held 
that personnel from state-owned 
enterprises can be liable.8

The FBPA, by contrast, provides 
a bright-line rule for employees of 
companies more than 50 percent 
owned by the foreign government 
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or in which the foreign govern-
ment has substantial control over 
management, including decision-
making and the appointment and 
dismissal of executives.9 What 
remains unclear, however, is the 
scope of the exception for “enter-
prises operating on a competitive 
basis equivalent to entities of 
ordinary private economy.” Many 
countries, particularly in emerg-
ing markets, have state-run enti-
ties that are important parts of the 
economy. If they are deemed to be 
like other competitive enterprises 
that are not state-run, the FBPA’s 
exception, without further clarifi-
cation, could effectively swallow 
the rule.

Exceptions to Criminal Liabil-
ity: The FBPA has two exceptions: 
Individuals are not liable if the pay-
ment is permitted or if a “small 
pecuniary or other advantage is 
promised, given or offered to a 
foreign pubic official engaged in 
ordinary and routine work, in order 
to facilitate the legitimate perfor-
mance of the official’s business.”10 
The first exception is similar to 
the FCPA’s affirmative defense for 
payments that are lawful under the 
relevant foreign country’s written 
laws;11 the second is similar to the 
FCPA’s facilitating payments excep-
tion which exempts facilitating or 
expediting payments for “routine 
governmental action.”12

Vicarious Liability: Article 4 
of the FBPA addresses criminal 
responsibility of a corporation for 
the acts of its representative, agent, 
employee, or other individual work-
ing for it. In such cases, the corpo-
ration will be subject to a fine up to 
1,000,000,000 Korean won (approx-

imately US$934,000). If the profit 
obtained from the offense exceeds 
500,000,000 won (approximately 
US$467,000), then the fine will be 
up to twice the amount gained by 
the corporation. Of particular note 
is that a corporation will not be 
subject to any sanctions if it “has 
paid due attention or exercised 
proper supervision” to prevent 
an offense.

What the FBPA Does Not Include: 
Interestingly, the FBPA does not 
have an explicit intent require-
ment. Unlike the FCPA, which 
requires that the act in furtherance 
of bribery be done corruptly,13 the 
text of the FBPA only requires the 
bribe to be done for the purpose of 
obtaining an improper advantage 
in international business transac-
tions.14 An aggressive reading of 
the FBPA is that it only requires an 
act, not a criminal state of mind, 
though it is unclear whether this 
would hold up in court.

Also unlike the FCPA, the FBPA 
does not by its terms contemplate 
a finding of liability for bribe pay-
ments made through intermediar-
ies. In other words, there is no pro-
vision criminalizing the giving of a 
thing of value while knowing that 
it will be passed along to a foreign 
official, as in the FCPA.15 That said, 
the relatively few FBPA cases that 
have been brought include cases 
where the bribes were paid through 
an intermediary.16 Additionally, 
Korean criminal law allows for the 
conviction of accomplices and “co-
principals” who assist in further-
ing a crime, so there appears to be 
no legal bar to proceeding against 
third-party intermediaries under 
the Korean law.17

Finally, the FBPA is silent on 
whether a non-Korean company 
can be liable for acts in further-
ance of bribery of a foreign official 
done in Korean territory. A sepa-
rate provision of the Korean Crimi-
nal Act, however, provides that the 
Act applies to foreign persons who 
commit acts in Korea, and so it 
appears that non-Korean compa-
nies can be subject to liability in 
these instances.18

China Eastern Airlines Case

The recent case against two 
individuals for bribing the presi-
dent of the Korean subsidiary of 
China Eastern Airlines illustrates 
a new approach to enforcement in 
the strictly commercial context in 
Korea. In May 2011, the Incheon 
District Prosecutor charged the 
CEO of a logistics company and 
the CEO of a travel agency with 
making bribe payments totaling 
more than $6 million in order to 
receive favorable freight fees and 
additional tickets at a sale price 
from China Eastern Airlines.19

At trial, the district court found the 
individuals not guilty because the 
prosecution had not met its burden 
of proof under Article (2)(c) of the 
FBPA—namely, that China Eastern 
Airlines was a state-owned enter-
prise.20 The court did not indicate 
under which prong of the “foreign 
public official” definition it was bas-
ing its opinion. In addition, on its 
face, the ruling does not square with 
the fact that China East Airlines is 
well known as a state-owned entity.21 
Perhaps this is why the prosecution 
appealed the ruling in February 2013.

The appellate court affirmed the 
district court’s ruling in February 
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2013, finding that the two individu-
als were not guilty of violations 
under the FBPA. The prosecution 
argued on appeal that the company 
was controlled by the Chinese gov-
ernment because it owned more 
than 50 percent of China Eastern 
Airline’s capital and because the 
Chinese government appoints and 
dismisses the CEO of the compa-
ny.22 The prosecution also present-
ed reasons why China Eastern Air-
lines does not conduct operations 
on a competitive basis to entities 
of ordinary private economy, cit-
ing as one of its reasons that the 
company received large amounts 
of government subsidies.23 The 
appellate court affirmed without 
providing any reasoning, and so 
did not provide any guidance on 
the definition of “foreign public 
official.”24 The prosecutors have 
appealed again to the Korean 
Supreme Court, which hopefully 
will provide some clarification on 
the definition.

Key Takeaway

While the full implications of the 
China Eastern Airlines case remain 
to be seen, one thing is clear: Korean 
prosecutors are pressing their view 
of the FBPA and its critical definition 
of a foreign public official all the way 
to their country’s highest court. Time 
will tell whether this is a harbinger of 
an increased focus on foreign bribery 
enforcement in Korea.

Amidst the uncertainty, there is 
one key thing companies operat-
ing in Korea can and should do to 
mitigate risks of a violation of the 
FBPA: Enact robust anti-corruption 
compliance policies and train their 
employees on the importance of 
following compliance procedures. 
As noted above, the FBPA exempts 
corporations from liability if they 
“pa[y] due attention or exercise[] 
proper supervision” to prevent an 
offense. Although there has been 
no court opinion defining “due 
attention” or “proper supervi-
sion,”25 a corporation with an 
effective anti-corruption compli-
ance and training program should 
meet that standard.26

It is to be expected that imple-
mentation of such policies and the 
training of employees will involve 
additional resources. Neverthe-
less, given the risks of a violation 
and the costs and reputational 
damage of defending an investi-
gation, it will be money well spent.
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