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“Right-size” Real Estate

A strategic approach
to managing office space.

BY LAWRENCET. GRESSER
AND LAWRENCE J. LEE

AW FIRMS generally have many variable expenses

and one significant fixed expense: office space.

t is extraordinarily difficult to predict a firm’s
likely growth over the term of a typical law firm
lease, but the consequences of guessing wrong can
be disastrous: Excess (and excessively expensive)
real estate contributed to the implosion of a number
of major firms, including Brobeck, Heller Enrman
and Howrey. On the other hand, having too little
office space, or the wrong kind of space, can lead
to lost productivity, poor morale, and significantly
reduced profits.

Cautionary Tales

Recent cautionary tales amply demonstrate that
it is critical to get law firm office space decisions
right.

Consider Brobeck, Heller Ehrman and Howrey.
Brobeck’s demise had many causes, but real estate
played a prominent role. The trustee of Brobeck’s
bankruptcy estate noted that within just three years
(from 1999 to 2002), Brobeck’s total real estate occu-
pancy costs went from being on par with other law
firms in the relevant markets (approximately $30 per
square foot per year) to exceeding them by two-and-
a-half times (about $39 per square foot per year).!
From 1999 to 2002, Brobeck nearly doubled its total
square footage, opened new offices, expanded its
New York and San Diego offices, and even moved
to a glittering new flagship office in East Palo Alto
in 2002, just as revenues started to drop. In 2002,
Brobeck paid $49 million for 1,253,000 square feet
of real estate, although revenues had dropped by
half from its boom years.? In the end, landlords may
have put the final nail in Brobeck’s coffin, seeking
$50 million and involuntary Chapter 7 bankruptcy
for the firm.3
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Heller Ehrman was purportedly “in good finan-
cial standing” before 2008, yet real estate was
mentioned prominently in articles about the firm
as it fell into bankruptcy.* Heller expanded its lease
at its San Francisco headquarters “to take a total
250,000 square feet for 13.5 years,” making it that
city’s “largest law firm deal in history,” and signed
a new 138,000-square-foot lease at Times Square
Tower, which Heller’s chairman cited as “yet another
example of our firm’s remarkable growth over the
past five years [and] a strategic business decision
that will allow us to expand our capabilities and
resources....”

Howrey, like Brobeck, appears to have planned
only for expansion, not contraction. In the view of
one columnist, “Howrey expanded too much too
fast, its overhead expenses [grew] even faster than
its revenue. There were offices in London, Paris,
Madrid and Southern California that were never
profitable....”8

If the Brobeck/Heller/Howrey model of managing
afirm’s real estate is flawed, what is the alternative?
Set out below are three suggestions. First, law firms
seeking new space should focus on space that has a
footprint—the size and arrangement of square foot-
age per floor—that fits the firm’s business model.
Second, a law firm must have the most favorable,
flexible lease terms it can get from its landlord so
that—ideally—the firm’s lease is an asset, not a
liability, in the event of a downturn. Finally, a law
firm must align its space with its culture and busi-
ness practices. It is by managing these three broad
issues correctly that a law firm can both prosper
and assure its long-term survival.

The Firm's“Footprint”Is Critical

It is difficult to overstate the importance of con-
sciously selecting an appropriate office footprint, i.e.,
the shape, configuration and quality of floor space
available to a law firm, not just the quantity. The
footprint matters because there are some funda-
mental truths about lawyers and their offices that
are unlikely to change anytime soon:

Most attorneys need their own offices. Although
it is certainly true that some legal work is done in

MONDAY, OCTOBER 17,2011

©ISTOCK

teams, lawyers generally work alone and need priva-
cy for tasks requiring focused concentration. It may
be old fashioned to say so, but attorneys sometimes
have to shut their doors and work, which means
that, except perhaps for very junior lawyers (who
can benefit from sharing ideas with an officemate),
they need their own offices.

All attorneys want offices with windows.
Despite their need for solitude, most lawyers
prefer to stare at the skyline instead of Formica.
Some firms have reportedly begun to use internal
offices for junior attorneys, but the manner in which
they are doing so—using glass to bring light into
the interior space—seems to prove the rule that,
where possible, external offices with windows are
better for morale and productivity than internal
offices.”

The proportion of exterior offices to square
footage declines as the footprint increases on a
given floor. Take two floors, one that measures 100
by 200" and one that measures 200” by 200". The
smaller floor has a surface area of 20,000 square feet
and a perimeter of 600"; the larger floor has an area
of 40,000 square feet and a perimeter of 800". The
firm leasing the larger floor will pay 100 percent more
than the firm leasing the smaller floor—because,
of course, office rent is based on square footage—
but (assuming offices of equal size) will only get 33
percent more external offices.®

All else being equal, leasing several smaller floors
will generally yield more external offices—which
can be filled with revenue-producing lawyers—than
leasing one large floor. Of course, all else is rarely
equal: Smaller floors do not work well for every
firm. Perhaps the only general rule is that firms with
fewer non-legal employees (administrators, parale-
gals and the like) may be better off leasing smaller
floors, which will have a higher ratio of (external)
attorney offices to (internal) staff offices, while a
larger footprint may be optimal for firms requiring
a higher ratio of non-lawyers to lawyers and more
interior space. Note that thanks to technological
advances and resulting changes in attorney work
habits, more and more firms may fall in the first
category.
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Getting the Lease Right

It may not be possible to predict the future growth
(or contraction) of a law firm over the 10- or 20-year
term of an average lease, and it is clearly a bad idea
for a firm to bet more than necessary on its pow-
ers of prediction. Securing a good office lease is
therefore the single most important aspect of real
estate management for a law firm.

The following list of lease points is far from
exhaustive, and it is essential for a law firm to retain
smart, experienced tenant-side real estate brokers
and real estate attorneys and to work closely with
them throughout the office selection and leasing
process. But once a firm has its team in place, the
following points may help:

Below market rent. This sounds obvious, even
silly—Who wants to pay more rent? But the most
important reason for a firm to try as hard as possible
(and then try some more) to find office space that
is below the average market rent is not that this will
keep more money in the firm’s pockets. It is because
below-market rent can effectively transform a lease
from a liability to an asset, and it is the best protec-
tion if a firm runs into difficulties and needs to shed
office space. If the firm’s rent is below-market and
its lease is flexible with respect to assignment and
subleasing, the firm may be able to sublet a por-
tion of its space to another firm and actually turn a
profit. Even if the lease does not permit subletting,
below-market rent protects a firm in a downturn
because the landlord will be much more likely to
accept the surrender of all or part of the space,
knowing that he can lease the space to another ten-
ant at a higher rent.

Of course, below-market rent is by far the most
difficult lease term to negotiate with a prospective
landlord. Some things that may help are:

e starting the process of finding space early, so
that the firm has substantial time to negotiate before
the end of its current lease;

® being as open minded as possible about loca-
tion;

¢ looking for buildings with large blocks of space
that will be coming on the market around the time
that the firm plans to move, so that the landlord will
be motivated to offer the best deal possible; and

e narrowing the search at the end to two or three
buildings owned by different landlords, in the hope
that the prospective landlords will compete for the
firm’s business.

Term of lease/renewal option. Companies out-
side of the legal field revisit the adequacy of their
office space frequently: 60 percent of companies
reconsider their office space every five years, while
30 percent reconsider it every year.’ The 10-year
leases that many law firms employ are less than
optimal. The ideal, according to one source, is
to have a lease with a shorter term and multiple
options to renew the lease at fixed rates.’” Such an
arrangement is also, of course, the most difficult to
secure, but any optionality that a firm can obtain
from its landlord will go a long way toward helping
the firm navigate the uncertain future. It can also
help make it easier for smaller firms to recruit new
partners and associates toward the end of a lease
term, when many firms face important decisions
about continuing to practice together.

Flexible subletting/assignment clauses. Many
real estate leases have clauses that permit a ten-
ant to sublet a portion of the leased space, usu-
ally with restrictions. Such a clause permits a
law firm to lease more space than its current
needs dictate while allowing subtenants to pay
for the space until the firm actually needs it. It
is critical to negotiate for the fewest possible
restrictions.

The Project Manager is the point
person who will oversee the day-
to-day activities of the matter and
ensure client satisfaction, as well as
economic performance, over the
lifetime of the project.

“Good guy” clause. This lease provision can be
difficult to get, but it is an important tool to help law
firm partners avoid personal liability if the firm is
forced to downsize. A “good guy” clause generally
provides that if a tenant wishes to leave before the
end of the lease, the tenant will give notice to the
landlord, vacate the space and leave it in good con-
dition, and pay all rent due as of the date on which
the tenant vacates, then any personal guarantors—
typically, one or more partners of the firm—will have
no further personal liability on the lease.

Harmonizing Design and Culture

Once a firm has secured a good, flexible lease and
the appropriate footprint, it is important to design
the space in a way that is consistent with the culture
of the firm. Below are some factors to consider.

Individual attorney office sizes and hierar-
chy. Recent articles on law firm office design have
focused on trends toward efficient, and sometimes
egalitarian, use of existing space.!! Such trends have
included reducing the size of partner offices or even
moving to “one size fits all” offices for all attorneys.'?
These trends have to be weighed carefully in light
of the positive correlation between workspace and
job performance,'® and the right balance will depend
on individual firm culture.

Collaborative space. Some firms have opted for
creative uses of collaborative or communal space
(e.g.,a basketball hoop and climbing wall in common
areas) as a “coordinated office design that is intend-
ed to promote teamwork among the firm’s attorneys
and support staff.”* Again, whether this use of space
makes sense will depend on the firm’s culture—and
the culture that it wishes to promote.

Listening to the clients. Most firms have at least
one particularly opulent or impressive area intended
to “wow” clients. But lawyers rarely consult their
clients in designing their law offices. It is worth the
effort. One firm asked a dozen clients what they
thought of the firm’s office space. The answer was
not encouraging. Most found the firm’s space “deeply
uncomfortable,” making them feel that they’d “been
sent to the Principal’s office,” or were visiting “[a]
wealthy old woman who was trying to make her

unwanted guests leave as quickly as possible.”
Conclusion

One study suggested that “[v]isionary legal part-
ners anticipating growth in their firms are planning
as much as 15 years ahead.”'6 Fifteen years may
feel like an eternity for a law firm, but it behooves
law firm managers to think long-term about their
lease terms, office configuration, and culture so as to
ensure that their firm is fully protected in the event
of a downturn, ready to respond quickly if things go
well, and full of attorneys, staff members and clients
who feel “deeply comfortable” in the space.
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