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Protecting the Rights of Non-Parties
[n Arbitration Discovery

BY BRETT D. JAFFE
AND NATHANIEL P.T. READ

ONSIDER THIS TROUBLING SCENARIO.

Counsel represents a corporate client that

has been served with a non-party subpoena
to produce documents in an arbitration to resolve
a complex commercial dispute. The subpoena is
signed by an arbitrator chosen by the parties
because of his perceived expertise with regard to
the legal and business issues at the core of the
dispute.

Counsel reviews the subpoena, and immediately
realizes that the vast majority of responsive docu-
ments in his client’s possession are communications
between the client and its transactional counsel, core
attorney-client communications protected from dis-
covery. Counsel meets and confers with the attorney
at whose request the subpoena was issued, to no
avail; the adversary demands full compliance and
disagrees with counsel’s assertion of the attorney-
client privilege.

Ateleconference with the arbitrator is convened,
and the arbitrator proposes an in camera review of
the documents as to which the client has asserted the
privilege. Counsel agrees, confident that as to these
core attorney-client communications, the privilege
claim will be upheld.

But to counsel’s great surprise, and with no mean-
ingful explanation, the arbitrator dispenses with the
privilege claim and orders the production of the vast
majority of the disputed documents. Armed with the
arbitrator’s order, the attorney behind the subpoena
demands immediate production, and threatens a con-
tempt proceeding and a motion for sanctions and costs
if counsel fails to comply.

The client is rightfully troubled. If the documents
are produced, the privilege may be waived, both
in this matter and any other; if the client refuses,
it risks the public embarrassment and potential
penalties of a contempt proceeding. What should
counsel do now?

With the increased use of arbitration to resolve
sophisticated business disputes and a concomitant
increase in non-party arbitration discovery, sce-
narios like this one have become more and more
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common. This can pose unique problems for counsel
and clients because, although the non-party did not
consent to appear before the arbitration forum and
had no role in the selection of the arbitrator (or
arbitration panel), the non-party is very much at
the mercy of that forum.

The arbitrator, who may have never practiced
law, is empowered to issue subpoenas and rule on
objections as to the breadth of the subpoena and
the burden of compliance, as well as to adjudicate
privilege claims. Thus, a non-party may be left with
an unenviable choice: comply with an erroneous
decision (and potentially waive privilege or work
product protection) or refuse to do so and face
contempt proceedings with potential sanctions and
reputational harm.

Fortunately, there are steps counsel can take
both upon receipt of the non-party subpoena and
following an adverse decision by an arbitrator to
protect the non-party’s rights in the face of an arbi-
tration discovery process gone awry.

Ensure Subpoena Is Valid

As a threshold matter, counsel should ensure
that the non-party subpoena complies with appli-
cable law.

An arbitration subpoena that seeks pre-hearing
document discovery or deposition testimony may
be facially invalid. Section 7 of the Federal Arbitra-
tion Act (FAA) permits arbitrators only to summon
witnesses to a hearing and bring evidence with them.
Arbitrators “may summon in writing any person to
attend before them or any of them as a witness and
in a proper case to bring with him or them any book,
record, document, or paper which may be deemed
material as evidence in the case.” Under New York
state law, CPLR 7505 similarly permits “an arbitrator
and any attorney of record in the arbitration pro-
ceeding” to issue a subpoena, but only subpoenas
that seek “evidence for the hearing or trial of the
dispute.”

In Life Receivables Trust v. Syndicate 102 at Lloyd’s
of London, the Second Circuit interpreted the FAA to
authorize only document production by non-parties
in connection with the subpoena of a “testifying
witness.” Thus, an arbitration subpoena seeking
only the production of documents without hear-
ing testimony is facially invalid and subject to a
motion to quash.*

The same authority supports quashing arbitra-
tion subpoenas seeking a pre-hearing deposition.
Because FAA §7 only authorizes an arbitrator to
“summon in writing any person fo attend before
them or any of them as a witness,” non-parties can-
not be compelled to testify outside of arbitration
hearings under the FAAS

However, non-parties should be careful to note
that they can be compelled to produce documents
or give testimony at a hearing before an arbitrator or
apanel prior to the full merits hearing.b As a result,
these deficiencies can be cured if the arbitration
panel is willing to hold hearings other than the full
merits hearing and the subpoena requires document
production or testimony at such a hearing.

If such testimony is obtained, however, counsel
for a non-party should make clear that the client
will not appear again at the merits hearing, as a
non-party should not be burdened by testifying
twice in an arbitration.

Service Must Be Proper

Service of arbitration subpoenas must comply
with Rule 45 of the Federal Rules of Civil Proce-
dure.

Arbitration subpoenas must be “served in the
same manner as subpoenas to appear and testify
before the court” and can only be enforced in “the
United States district court for the district in which
the arbitrators, or a majority of them, are sitting.”
Rule 45(b)(2) permits a subpoena to be served
within the district of the issuing court, or within
100 miles of the district, “or at any place within the
state” if a state statute or rule permits statewide
service of a subpoena. Accordingly, an arbitration
subpoena generally must be served within the dis-
trict in which the arbitrator is located, or within
100 miles of the arbitration, or within the state in
which the arbitration is taking place (if statewide
service is permitted under state law).

The Second Circuit addressed this issue in Dynegy
Midstream Servs., LP v. Trammochem.® In Dynegy, an
arbitration panel sitting in New York issued a sub-
poena requiring a non-party located in Texas to pro-
duce documents in Texas. The non-party refused to
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comply, and the party requesting the subpoena filed
a motion to compel. The district court ordered the
non-party to comply with the subpoena. The Second
Circuit reversed, holding that Rule 45 imposes “clear
territorial limitations” with which the subpoena had
not complied.’

Seek Immediate Judicial Review

Once the non-party is subject to an arbitrator’s
discovery order, counsel should move quickly to
protect the client’s rights. It is critical to remem-
ber that the arbitrator’s order, even in the above
hypothetical order compelling the production of
obviously privileged documents, is binding on the
non-party under state and federal law.'? In the first
analysis, it appears that the non-party must choose
between compliance with an erroneous arbitrator
decision (and potential waiver of a privilege)'! or
face contempt proceedings. Fortunately, prompt
judicial review may be available.

Counsel for the non-party may always seek
review of an arbitrator’s decision in state court by
commencement of an action for injunctive relief.!?
However, for any number of strategic and practical
reasons, counsel may wish instead to seek relief in
federal district court.

Section 7 of the FAA provides that an arbitration
subpoena may be enforced in the federal district
court “for the district in which the arbitrators, or
amajority of them, are sitting.”? At first blush, this
provision of the FAA would appear to create fed-
eral subject matter jurisdiction because motions
to quash subpoenas issued under the FAA arise
under that statute.

However, courts have consistently held that
the FAA ordinarily does not itself confer federal
jurisdiction.' In Stolt-Nielsen SA v. Celanese AG,
the Second Circuit expressly held that “parties
invoking Section 7 must establish a basis for sub-
ject matter jurisdiction independent of the FAA.”15
Thus, a non-party moving to quash an arbitration
subpoena in federal court must establish a basis
for subject matter jurisdiction independent of the
FAA itself.

The most effective means of establishing indepen-
dent subject matter jurisdiction has been to “look
through” to the underlying arbitration as the source
for jurisdiction. In other words, if the underlying
arbitration could have been brought in federal court
absent the arbitration agreement, a motion to quash
or other proceeding relating to that arbitration may
be brought in federal court.

For example, in Stolt-Nielsen, the Second Circuit
found jurisdiction under 28 U.S.C. §1333 (maritime
jurisdiction) because “the shipping contracts at issue
in the underlying arbitration....fit squarely within the
definition of a maritime contract.”' Similarly, there
will be federal subject matter jurisdiction where
there is diversity between the underlying parties
to the arbitration, and the arbitration itself satisfies
the amount in controversy requirement. Note that
“look through” diversity jurisdiction can be found
even if the non-party would otherwise not be diverse
to the parties in the arbitration.

The next procedural hurdle the non-party must
overcome is the presumptive prohibition on the
interlocutory review of arbitrator orders. Typically,
arbitrator decisions will only be reviewed upon
application of a party upon completion of the arbi-
tration proceeding.

But such “end of the day” review is of little ben-

efit to the non-party subject to a discovery order.
Fortunately, the collateral order doctrine provides
means for a non-party to obtain judicial review of an
arbitrator’s discovery order as to non-parties, espe-
cially to the extent such an order involves meaningful
privilege determinations.

The collateral order doctrine generally permits
district court review of interlocutory orders where
the order in question (1) “conclusively determined the
disputed question,” (2) “resolve[d] an important issue
completely separate from the merits of the action,”
and (3) is “effectively unreviewable on appeal from
a final judgment.”"’

In Odfjell ASA v. Celanese AG, the court held that
anon-party’s challenge of an arbitrator’s privilege
decision met the requirements of the collateral order
doctrine. The court found that a non-party has no
ability to appeal the arbitrator’s privilege determi-
nation after the arbitration is complete as it has no
standing to challenge the final award and the harm
to the non-party in waiving the privilege will have
already occurred. Therefore, an arbitrator’s final
decision resolving a privilege issue wholly separate
from the merits of the underlying arbitration may
be subject to immediate judicial review.

Finally, it is helpful to note that the district court’s
interlocutory review of the arbitrator’s decision on
the non-party subpoena should be conducted de
novo. For the non-party seeking relief, this is far
better than the typical review of an arbitrator’s
decision, which will only be reversed by the court
upon a finding of manifest disregard of the law.!

Four Practice Points

Considering the increase in arbitration discovery,
it is critical that counsel consider the particular
issues involved in arbitration subpoenas. The fol-
lowing are four practice points for counsel handling
these subpoenas.

e Carefully review the subpoena. Parties issuing
arbitration subpoenas often rely on form subpoenas
used in court litigation. As a result, the subpoena
may improperly request only the production of
documents or a deposition, without a hearing. In
addition, remember that arbitration subpoenas are
served as legal process, and be mindful of the geo-
graphic limitations on arbitration subpoenas.

e Clearly articulate the grounds for assertions
of attorney-client privilege and the work product
doctrine, and provide counsel and the arbitrator
with the key legal authority. Non-parties should also
seek to address these issues with counsel or the
arbitrator early in the process, to avoid hasty and
ill-informed decisions by the arbitrator.

¢ Create a clear record of the arbitrator’s deci-
sion on discovery matters. Consider requesting
that preliminary hearings or discovery argu-
ments be transcribed by a court reporter. To the
extent possible, non-parties should memorialize
the content of and basis for the arbitrator’s
decision, as well as the finality of the arbitra-
tor’s decision. These steps will prove crucial
if judicial review of the arbitrator’s decision
proves necessary.

¢ [earn the procedural steps necessary to seek
relief from an arbitrator’s decision in the federal or
state courts. For example, in the Southern District of
New York, a non-party must initiate a miscellaneous
action, to be heard by the Part [ judge. In New York
state courts, a non-party must commence an action
for injunctive relief.

Conclusion

Counsel for individuals or entities subject to arbi-
tration subpoenas have available to them several
different means of protecting their clients. Counsel
seeking non-party discovery should be careful to
follow the dictates of the FAA and applicable state
law to ensure that their subpoenas can be upheld if
challenged in court. And all participants should be
aware that arbitrator decisions, particularly as to
critical issues of privilege, may be subject to review
in court before the arbitration hearing is complete,
and should consider whether they can reach rea-
sonable agreements without the need for collateral
litigation.
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