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Outside Counsel

Judge Gets Common Interest

Privilege Spot-On!

hile judges often make

rulings on the attorney-

client privilege and

work product doctrine

that are wide of the
mark,! every so often they get one
spot-on.2 Happily, New York’s Appel-
late Division, First Department (per
Judge Karla Moskowitz), recently did
just that.

Back to the Future

In Ambac Assurance Corp. v. Coun-
trywide Home Loans,> Moskowitz
reversed an order of New York
County’s Supreme Court which
held that documents relating to
a merger between entities of the
Bank of America and Countrywide
Financial Corp. were not protected
from disclosure by the “common
interest” privilege.

The “common interest” privilege is
not a privilege that stands apart from
the attorney-client privilege. Rather, it
is an exception to the basic principle
that privileged communications with
counsel are waived when disclosed to
a third party.* As recognized by the
U.S. Court of Appeals for the Second
Circuit, the “common interest” privi-
lege “serves to protect the confidenti-
ality of communications passing from
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one party to the attorney for another
party where a joint defense effort or
strategy has been decided upon and
undertaken by the parties and their
respective counsel.”™

New York licensed lawyers
attempting to invoke this privilege
have traditionally faced an unclear
state of affairs. When does the privi-
lege attach? Although the Second
Circuit has made clear it is not
required that an “actual litigation
[be] in progress for the common
interest rule of the attorney-client
privilege to apply,”® various New
York courts have also ruled that the
privilege was “limited to where the
parties reasonably anticipate, or are
currently engaged in litigation.””

In Ambac, that company charged
Countrywide with having fraudulently
induced it to insure certain RMBS
(residential mortgage backed securi-
ties) transactions; Ambac also alleged
that the Bank of America should be
secondarily liable because of a merger
between Bank of America and Coun-
trywide entities. Before the two enti-
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ties entered into the merger, they exe-
cuted (inter alia) a common interest
agreement. One of the benefits of that
agreement was it allowed both enti-
ties to share legal advice in order to
comply fully with the complex legal
and regulatory requirements atten-
dant to the merger.

In the ensuing litigation, Ambac
sought discovery of hundreds of
documents containing this legal
advice, contending they were not
only directly relevant to Ambac’s
successor liability claims, but they
also bore on the issue of the Bank
of America being on notice of “the
prevalence of unreported fraud at
Countrywide well after the [merg-
er].” Both the discovery referee and
the Supreme Court ruled that Bank of
America had to pony up these mate-
rials, notwithstanding the common
interest agreement, on the ground
that there was no pending or rea-
sonably anticipated litigation. An
unhappy Bank of America then went
up to the First Department.

Is Litigation Required?

At the very outset, Moskowitz (on
behalf of a unanimous five-judge
panel) acknowledged that the First
Department had “never squarely
decided whether...the communi-
cation must affect pending or rea-
sonably anticipated litigation.”
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But drawing on seminal decisions
upholding the attorney-client privi-
lege,8 the court first (and correctly)
noted that the privilege “is not tied
to the contemplation of litigation.”
And not only was that insight fun-
damental to the resolution of the
issue before the court, it also high-
lights a basic and critical difference
between the attorney-client privi-
lege and the attorney work prod-
uct doctrine—a basic and critical
difference which courts often mis-
understand and which then leads
to bad (or worse) results.?

Thus, while the work product
doctrine has always been keyed
to litigation (or the anticipation
thereof),!” the attorney-client priv-
ilege...has never been premised
on that notion—except by some
courts when addressing the com-
mon interest “exception.”'! But “just
because” some courts have done
so does not mean they were cor-
rectly understanding or ruling on
the privilege.

Moskowitz did concede that a
number of lower courts in New
York have required “pending or
reasonably anticipated litiga-
tion”!2; but in her review of the
law elsewhere, she found plenty of
encouragement for not embracing
that precedent. The Restatement
of the Law Governing Lawyers, for
example, expressly states that the
common interest privilege applies
“in a litigated or non-litigated mat-
ter.”!> And a number of federal
courts have also so ruled, includ-
ing the Southern District of New
York.' The First Department also
took great stock in the fact that
the state of Delaware has codified
the non-litigation standard for pur-
poses of the common interest priv-
ilege: “We believe that Delaware
presents the better approach.”!®

Case law aside, Moskowitz also
looked at this issue from a policy

standpoint and, again, reached the

correct result:
[[jmposing a litigation require-
ment in this scenario discour-
ages parties with a shared legal
interest, such as the signed merg-
er agreement here, from seeking
and sharing that advice, and
would inevitably result instead
in the onset of regulatory or pri-
vate litigation because of the par-
ties’ lack of sound guidance from
counsel. This outcome would
make poor legal as well as poor
business policy.'®

The commoninterest privilege
IS an exception to the basic
principle  that  privileged
communications with counsel
are waived when disclosed to
a third party.

Conversely, as Moskowitz also (cor-
rectly) observed, the case law sup-
porting the litigation requirement
“undermines the policy underlying
[the] attorney-client privilege.”!”

Where to Now?

At least one academic commenta-
tor has suggested that Ambac may
receive a not-so-welcome reception
if and when the New York Court of
Appeals addresses this issue.!® While
generally [ am loath to make legal
predictions,' I do not concur; in
fact, I am fairly optimistic/sanguine
that if the Court of Appeals really
meant what it wrote in (among oth-
er cases) Spectrum Sys. Intl. Corp.
v. Chemical Bank,?® then the court
will adopt in toto the fine and emi-
nently correct work done by Judge
Moskowitz. In the interim, hope-
fully other courts will jump on her
bandwagon.
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