
O
n the eve of the 2000 elec-
tion, George W. Bush boasted: 
“They misunderestimated 
me.”1 And, arguably, he was 
correct. Equally “misunder-

estimated,” or at least misunderstood, 
is the attorney-client privilege.

For almost 25 years, I have been 
writing about the eroding status of the 
attorney-client privilege.2 Practitioners, 
legal academics, and judges (with a few, 
notable exceptions—e.g., Judge Pierre 
Leval)3 seem either not to understand 
the privilege, or believe that the purposes 
it serves are overstated or not important.4 
One recent case—which purports to 
strengthen the privilege—further docu-
ments this disheartening state of affairs.

But, before we get to that case, let’s 
make sure we all understand the basics.

What Is the Privilege?

The attorney-client privilege is the 
“oldest of privileges for confidential 
communications.”5 For the privilege to 
exist, there must be the 5 C’s: (1) a client; 
(2) a communication; (3) confidential-
ity (4) counsel (an attorney); and (5) 
counsel (the giving of legal advice by an 
attorney).6 Four out of five C’s is not suf-
ficient; there must be all five for the privi-
lege to exist. It is the client’s privilege 
to assert or waive, not the attorney’s. 
When the client is a corporation, gener-
ally the board of directors or in-house 
counsel has the authority to waive the 

privilege on behalf of the corporation.7 
Voluntary waiver of the privilege vitiates 
the privilege thereafter; once breached, 
it cannot be resurrected.8

In 1981, the U.S. Supreme Court strong-
ly affirmed the privilege in the corporate 
setting in Upjohn Co. v. United States.9 The 
Upjohn court stressed the importance 
of there being “full and frank commu-
nications between attorneys and their 
clients,” and that such communications 
were necessary to enable a lawyer to give 
“sound and informed advice.” The court 
concluded that the privilege “promote[s] 
broader public interests in the observa-
tion of law and administration of justice.” 
As a consequence of those policies and 
interests, the court barred disclosure to 
the Internal Revenue Service of corporate 
counsel’s fact-oriented communications 
with employees regarding an investiga-
tion into questionable payments made to 
foreign government officials; and, given 
an attorney’s need to render “sound and 
informed advice,” the court specifically 
rejected prior precedent limiting the privi-
lege to only certain employees.

The Supreme Court subsequently rein-
forced the teachings of Upjohn in Swidler 
& Berlin v. United States.10 In Swidler & 
Berlin, the court rejected the argument 

that the attorney-client privilege could 
be vitiated after the client’s death in 
certain criminal proceedings. Citing the 
broad purposes of the privilege, the court 
observed that “[k]nowing that commu-
nications will remain confidential even 
after death encourages the client to com-
municate fully and frankly with counsel” 
and that “[w]ithout assurance of the privi-
lege’s posthumous application, the client 
may very well not have made disclosures 
to his attorney at all.”

District Court: Right, Wrong

On June 27, 2014, the U.S. Court of 
Appeals for the D.C. Circuit handed down, 
in one commentator’s opinion, “one of 
the most important decisions in recent 
memory concerning internal investiga-
tions.”11 Unfortunately, the D.C. Circuit in 
In re Kellogg Brown & Root got it wrong.12

The litigation arose out of allega-
tions that a major defense contractor’s 
employees had given “preferential treat-
ment” to a subcontractor in exchange 
for bribes. On its own initiative, the 
defense contractor, employing its “Code 
of Business Conduct” protocols, initi-
ated an internal investigation; it was 
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conducted by non-lawyers. Those 
non-lawyer employees “interviewed 
personnel with potential knowledge of 
the allegations, reviewed documents, 
and obtained witness statements.” Upon 
completing their investigation, the non-
lawyers wrote up seven reports, which 
were then forwarded on to the defense 
contractor’s internal legal department.

Thereafter, in subsequent qui tam 
litigation, the plaintiff sought the seven 
reports in discovery. The defense contrac-
tor demurred, citing the attorney-client 
privilege and the attorney work prod-
uct doctrine. Upon a motion to compel, 
the U.S. District Court for the District of 
Columbia conducted an in camera review 
of the materials and then ruled that nei-
ther position held water. 

As to the work product argument, the 
district court observed both (i) that the 
investigation was conducted by non-law-
yers—not at the direction of counsel, 
and (ii) that it was not undertaken in 
anticipation of litigation. That analysis 
was clearly correct, and it proved not 
to be controversial.

On the attorney-client privilege issue, 
the district court ruled that a “party 
invoking the privilege must show ‘the 
communication would not have been 
made but for the fact that legal advice 
was sought.’”13 Citing Department of 
Defense requirements of self-disclosure 
of improper conduct, the court found 
that the “but for” standard had not 
been met. The court also noted (i) that 
the “employees who were interviewed 
were never informed that the purpose 
of the interview[s] was to assist the 
[defense contractor] in obtaining legal 
advice”; and (ii) that the “employees 
certainly would not have been able 
to infer the legal nature of the inquiry 
by virtue of the interviewer[s], who 
[were] non-attorn[eys].”14 

The defense contractor was extremely 
unhappy with this latter ruling, asked 
the district court for an interlocutory 
appeal on the privilege issue (which was 
denied),15 and then petitioned the D.C. 
Circuit for a writ of mandamus (which 
was granted). Obviously, the grant of man-
damus was a sure sign that the district 

court’s ruling was not long for this world. 
But would the D.C. Circuit get it right?

D.C. Circuit Gets It Wronger

The speed with which the circuit court 
took on and resolved the case under-
scored the serious concern it had with 
the district court’s ruling. Indeed, in the 
higher court’s view, the lower court’s 
decision not only had the potential to 
“disable most public companies from 
undertaking confidential internal investi-
gations,” it had also so fundamentally mis-
understood/misinterpreted the Supreme 
Court’s seminal ruling in Upjohn that the 
decision “threaten[ed] to vastly dimin-
ish the attorney-client privilege in the 
business setting.”16 Unfortunately, not 
only were those dire consequences not 
well-founded, the D.C. Circuit’s analysis 
justifying reversal was wide of the mark 
as well—with one exception.

So what did the higher court get right? 
In rejecting the district court’s “but for” 
test, the circuit court was right-on in 
observing that such a test “is not appro-
priate for [an] attorney-client privilege 
analysis”; the court was also spot-on that 
there is “no Supreme Court or Court of 
Appeals decision that has adopted a test 
of this kind in this context.”17 But that 
was all the D.C. Circuit nailed correctly.

So what did the circuit court miss? Not 
much, only: (i) it did not understand the 
five C’s; (ii) it misapplied Upjohn; (iii) it 
confused the attorney-client privilege 
with attorney work product; (iv) it did 
not understand lawyers’ ethical duties 
in these circumstances; and (v) it flouted 
the law vis-à-vis interlocutory appeals. 

One final matter: By the court’s attempt 
to “strengthen” the privilege, the decision 
may well have the opposite effect.

It is axiomatic that client communica-
tions with non-lawyers, especially non-
lawyers not acting under the specific 
guidance of lawyers (pursuant to Fed. 
R. Civ. P. 26 (b)(3)), are not confidential, 
privileged, or protected from discov-
ery. Thus, when the D.C. Circuit wrote 
that the case before it was “materially 
indistinguishable” from Upjohn, it was 
simply wrong; in the court’s own words: 
“In Upjohn, the communications were 
made by company employees to com-
pany attorneys during an attorney-led 
internal investigation….”18 That clearly 
was not the situation in the case before 
the D.C. Circuit, and no amount of 
invoking the policy underpinnings 
of Upjohn can change that structural 
problem. As compliance personnel 
and internal auditors are regularly told 
(even those who are licensed lawyers), 
the privilege does not apply to them or 
to their communications. Period.

By its frequent “cf” citations, and most 
particularly its citation to Hickman v. Tay-
lor19—the seminal Supreme Court deci-
sion underpinning the attorney work 
product doctrine and Fed. R. Civ. P. 26(b)
(3)—it seems apparent that the D.C. Cir-
cuit was confusing the privilege and work 
product doctrine. If, in fact, the defense 
contractor’s legal department had estab-
lished the internal investigation in antici-
pation of litigation and had specifically 
designated the non-lawyer personnel as 
its agents to assist lawyers in the investi-
gation, then the work product generated 
would have been protected— not under 
the privilege, but under the work prod-
uct doctrine.20 It is indisputable, however, 
that that is not what happened here.

With respect to the failure to inform 
employees that the interviews were of 
a legal nature, the circuit court’s ethi-
cal antennae were clearly turned off. 
The court was simply wrong in stating: 
“nothing in Upjohn requires a company 
to use magic words to its employees in 
order to gain the benefit of the privilege 
for an internal investigation…here as in 
Upjohn employees knew that the com-
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pany’s legal department was conducting 
an investigation of a sensitive nature and 
that the information they disclosed would 
be protected.”21 

Unlike in Upjohn, the defense contrac-
tor’s employees certainly did not know 
of the legal department’s role/involve-
ment; and as for the interviewees’ con-
fidentiality expectations, how would (or 
could) they have had an informed view 
on that subject?: lawyers were not con-
ducting the interviews and thus were not 
giving the employees the “magic words” 
required by the canons of ethics—i.e., 
the Corporate Miranda Warning—to 
warn them that, in fact, the information 
they were disclosing might well not be 
confidential or protected.22

As if that were not enough, the cir-
cuit court then correctly cited to bind-
ing Supreme Court precedent that “an 
interlocutory appeal under the collateral 
order doctrine is not available in attorney-
client privilege cases.”23 It also correctly 
noted that taking a contempt citation is 
the only appropriate means to get imme-
diate appellate review.24 Nonetheless, 
because it (wrongly) believed it had to 
step in because “the District Court’s deci-
sion [had] the potential to ‘work a sea 
change in the well-settled rules governing 
internal corporate investigation,’”25 the 
circuit court convinced itself that “grant-
ing the writ [was] ‘appropriate under the 
circumstances.’”26

Dire Predictions? Yes and No

The dire predictions contemplated by 
the D.C. Circuit did not justify flouting 
binding Supreme Court precedent; fur-
thermore, those dire predictions would 
never have come to pass. Why? Because 
most lawyers (if not all—with perhaps 
the exception of those employed by the 
defense contractor) know how to set 
up internal investigations consistent 
with Upjohn (i.e., those planned and 
conducted by lawyers), consistent with 
the attorney work product doctrine, or 
both. It is really not that tough.

But if lawyers (and business people) 
read (or read of) the D.C. Circuit’s deci-
sion, I can foresee not a strengthened priv-

ilege, but a weaker privilege. The privilege 
has traditionally been upheld by courts 
only when it has been strictly followed 
to the letter of the law.27 This decision, 
however, endorses non-lawyers acting 
as lawyers (sans ethical protections for 
interviewees) and then the company 
being able to invoke (successfully) the 
privilege. Unfortunately, it is easy to pre-
dict other companies in the future trying 
to shield more and more internal projects 
under this precedent; it is also easy to 
predict that, at some point, the judiciary 
(often hostile to the privilege) pushing 
back: first against this dubious practice, 
and then going further and not shielding 
truly privileged materials from discovery. 
A strengthened privilege indeed.
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