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A s appellate lawyers, we treasure oral argu-
ment. It is our opportunity—our one and 
only opportunity—to speak directly to the 

judges and respond to their questions. As the late 
Chief Justice William H. Rehnquist once stated, 
“You could write hundreds of pages of briefs, and 
you are still never absolutely sure that the judge 
is focused on exactly what you want him to focus 
on…. [But] [r]ight there at the time of oral argu-
ment you know that you do have an opportunity to 
engage or get into the judge’s mental process.”1 

Many appellate judges say that they value oral 
argument because it helps them feel confident about 
the soundness of their decisions.2 It is also an effi-
cient opportunity, as a group, to address issues and 
resolve doubts.3 Former Illinois Appellate Court Jus-
tice Warren D. Wolfson commented in a law review 
article, “Orals help me focus my thinking and clarify 
the issues. I see more of what matters and does not 
matter. This leads to better writing and helps avoid 
mistakes.”4 

Does oral argument affect the outcome of 
appeals? Many judges say that it does.  Even a 
judge comparatively indifferent to oral argument, 
Chief Judge Joel F. Dubina of the U.S. Court of 
Appeals for the Eleventh Circuit, calculated that 
his decision was changed “in no more than ten 
percent” of the cases.5 Retired Judge Paul Michel 
of the U.S. Court of Appeals for the Federal Circuit 
estimated that his decision was changed in 20 
percent of the cases he heard.6 In a law review 
article, Judge Myron D. Bright, of the U.S. Court 
of Appeals for the Eighth Circuit, wrote that oral 
argument changed his perceptions in 31 percent 
of all the cases before him.7

If this were not enough to justify the time, effort 
and expense that are devoted to oral argument, 
there is also its effect on public perception.  It is 
important for parties to know that judges (not 
only law clerks and judicial staff) pay attention to 
their cases.8 Oral argument “contributes to judi-
cial accountability, enlarges the public visibility of 
appellate decision-making and safeguards against 
undue reliance on staff work.”9 

Trend Toward Extinction in Federal Courts

Nonetheless, oral argument appears to be an 
endangered species. It survives at the U.S. Supreme 
Court and at some of the highest state courts. 
But in the intermediate appellate courts, which 

have mandatory jurisdiction and decide the vast 
majority of appeals, oral argument is now “the 
exception rather than the rule.”10 

 In the federal circuit courts in 2010, according 
to government statistics, there was oral argument 
in only 26.4 percent of the cases that were decided 
on the merits.11 At one extreme, the Fourth Circuit 
heard argument in only 382 of 2,966 cases that it 
decided on the merits (13.1 percent); the Third 
Circuit heard oral argument in 372 out of 2,526 
cases (13.9 percent); and the Eleventh Circuit 
in 423 out of 2,943 cases (16.2 percent).12 At the 
other extreme, the D.C. and Seventh circuits heard, 
respectively, 44.4 percent and 46.7 percent of the 
cases they decided on the merits.13 

Even the U.S. Court of Appeals for the Second 
Circuit, which historically placed a high value on 
oral argument,14 is not immune to the trend. Since 
2007, the Second Circuit has employed a screening 
process, and several classes of cases are decided 
without argument, including appeals from denials 
of asylum and “[a]ny other class of cases that the 
court identifies as appropriate.”15 Before 2007, the 
Second Circuit led the circuits in the percentage 
of appeals it decided on the merits after oral argu-
ment (a majority of its cases).16 In 2010, the Second 
Circuit still heard a higher absolute number of 
appeals than most other circuits, but of the total 
number of cases that it decided on the merits, only 
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37.7 percent were orally argued. (To add perspec-
tive, the Second Circuit decides a disproportionate 
number of administrative appeals.)17 

The trend is toward further reductions.18 In 
addition, the courts have cut the time allotted to 
individual oral advocates.19 

The Trend in State Courts

It is difficult to generalize about state appellate 
courts because states differ so much in their laws 
and practices,20 but it is safe to say that oral argu-
ment occurs in an ever-smaller percentage of cases, 
and less time is allotted even when oral argument 
is granted.21 In a 2006 survey, courts in seven states 
reported that they decided most of their cases with-
out oral argument. The Arkansas Court of Appeals 
heard oral argument in 33 out of 900 cases decided 
(3.7 percent). The New Mexico Court of Appeals 
heard oral argument in 39 cases out of 684 (under 6 
percent). The Kentucky Court of Appeals heard 151 
cases out of 1,274 (12 percent). In the same survey, 
New Jersey courts reported that they heard oral 
argument in 40 percent of their cases.22 

Fortunately for many of the readers of this article, 
the Appellate Division, First Department, still gives 
parties an opportunity to be heard in all “enumer-
ated” appeals.23 Thus, in the First Department, the 
parties—not the court—decide whether to be orally 
heard. In 2009, the rate of oral argument in the First 
Department was only 48 percent, suggesting that 
when oral argument is freely available, many par-
ties choose to waive it.24 However, we don’t know 
what percentage of the First Department’s decided 
cases are “non-enumerated.”25 

In the Second Department, which has an 
extremely high caseload, several issues will not 
be heard at all (for instance, the issue of “the legal-
ity, propriety or excessiveness of sentences” and 
some family law issues). In addition, the Second 
Department retains discretion to “deny oral argu-
ment of any cause.”26 Nonetheless, in recent years, 
the court heard oral argument in 51 percent of its 
decided cases, on average.27 

The Third Department also declines to hear oral 
argument on some types of issues (for instance, the 
excessiveness of sentences) and in “any other case 
in which the court, in its discretion, determines 
that argument is not warranted.” In recent years, 
the Third Department heard oral argument in 41 
percent of its cases, on average.28 

The Fourth Department declines to hear oral 
argument on some issues, as well as any case 
in which the court “determines that oral argu-
ment is not warranted.” In recent years, the court 
heard oral argument in 49 percent of its cases, 
on average.29 

 

What are the causes of the decline, and what 
can be done?

The statistics do not tell us everything we would 
like to know. For instance, we do not know the 
proportion of cases in which the parties waived 
oral argument, nor do we know the proportion that 
involved pro se and/or incarcerated litigants. We 
also do not know what kinds of issues or parties 
tend to be screened out in the exercise of the 
courts’ discretion. 

We do know that a valuable, time-tested part 
of our tradition is on a path to extinction in many 
jurisdictions. It is already true that in many cases, 
attorneys “have no idea” whether their briefs 
were read, or by whom.30 

What can be done to stop the trend of courts’ 
restricting or denying oral argument? The answer 
depends on the cause. It is widely accepted that 
the primary reason that courts have curtailed oral 
argument is increased caseloads.31 After 1960, 
there was an explosive rise in the number of fed-
eral appeals filed, which led the circuit courts to 
ration judicial time, “triage” cases, and severely 
curtail oral argument.32 (The number of appeals 
also increased in state courts, but varying “dra-
matically from state to state.”)33 

However, increased caseloads cannot be the 
whole story. Since 1960, the number of federal 
appellate judgeships also increased substantial-
ly—from 68 in 1960 to 179 today.34 In addition, 

technology has made chambers vastly more effi-
cient since 1960 (think of e-mail, word processing, 
Lexis and Westlaw).35 The drop in crime and laws 
restricting successive habeas petitions have led 
to fewer criminal and habeas corpus appeals.36 
Moreover, the number of federal appeals appears 
to have plateaued. In 2010, there were fewer new 
appeals filed than in 2001.37

The second reason advanced for the curtailment 
of oral argument is more painful for lawyers to 
hear: It is that many judges feel that hearing oral 
argument is a waste of time, both because many 
appeals are meritless and because the quality of 
advocacy is low.38 

The quality of advocacy is something we can 
address. Our briefs need to show that we have 
arguments worth considering. We need to take 
seriously the faults in our briefs that judges most 
complain about—such as failure to engage seri-
ously with the arguments raised by our adversar-
ies, failure to address adverse authority, failure 
to acknowledge weaknesses, and lack of selec-
tivity.39

In addition, we need to approach oral argu-
ment with the reverence it deserves, preparing 
ourselves to converse with judges respectfully, to 
welcome their questions, and to have something 
to say that is not in our briefs. Unless we improve 
the quality of our written and oral advocacy, a 
valuable right may be lost.
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