Squaring the Circle: Can Bad Legal Precedent Just Be

Wished Away?

By C. Evan Stewart

Squaring the circle is a conundrum that has vexed
mathematicians dating back to Ancient Babylon; in 1862,
a solution was proven to be impossible by Ferdinand von
Lindemann (because pi is a transcendental rather than an
algebraic irrational number), and subsequent attempts
have not moved the dial.! Unconstrained by notions of
mathematical certitude, some lawyers are not so easily
stopped, thinking that when they pronounce a cow to be
a pig they can in fact make it so. Add the New York Coun-
ty Lawyers’ Association’s Professional Ethics Committee
(the “NYCLA Committee”) to that group.

But before we get to the NYCLA Committee, let’s
properly set the stage.
ﬁ
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Rivera: The Outlier of Outliers (The Prequel)

Faithful readers of this august journal may remember
that several years ago I introduced them to a truly wacky
decision: Rivera v. Lutheran Medical Center? For those who
do not have photogmphic memories, as well as for our
new readers, a recap of Rivera and the judicial bad apples
that laid the groundwork for its wackiness is in order.

It all started in 1990, when the Néw York Court of Ap-
peals decided Niesig v. Team 1.2 In that case, the Court held
that a lawyer representing an injured worker suing his
company could interview, ex parte, employees of the com-
pany. New York's “no-contact” rule* was held to apply
only to those current employees “whose acts or omissions
in the matter under inquiry are binding on the corpora-
tion (in effect, the corporation’s ‘alter egos’) or important
to the corporation for purpose of its liability, or employees
implementing the advice of counsel.” Believing that the
“alter ego” test it created would “become relatively clear
in application,” the Court concluded that its ruling would
further the “informal discovery of information” and

“serve both the litigants and the entire judicial system by
uncovering relevant facts, thus promoting the expeditious
resolution of disputes.” '

In adopting its definition for what constitutes a party
for purposes of the “no-contact” rule, the Court consid-
ered and rejected not only a standard based upon that
which had been determined by the U.S. Supreme Court
in United States v. Upjohn (where each corporate employee
was deemed to be a client for purposes of the attorney-
client privilege),? but also a “control group” test (i.e., only
those who “control” a company may not be contacted)
because of “practical and theoretical problems.” With
respect to the Upjohn decision, the New York Court of
Appeals determined that the attorney-client privilege was
“an entirely different subject” from the “no-contact” rule,
and that “a corporate employer who may be a ‘client’ for
purposes of the attorney-client privilege is not necessarily
a ‘party’ for purposes of the [‘no-contact’ rule].”

No sooner had the Niesig decision been handed down
than it was clear that there were a number of problems /
issues with the “relatively clear” decision. The first
concerned the risk of disqualification or professional
sanctions. How is an attorney who wants to interview a
current employee going to know in advance whether he
or she is a corporate “alter ego”? As one California court
looking at this quandary expressed: an attorney in such
circumstances would be forced to make a “unilateral deci-
sion...based upon expectations or predictions.”®

An obvious illustration of this quandary is posed by
the hearsay exceptions set forth in Rule 801(d)(2)(D) of
the Federal Rules of Evidence. A statement is not hearsay
if it is “offered against a party and is...a statement by his
agent or servant concerning a matter within the scope of
his agency or employment, made during the existence of
the relationship.” Before conducting an ex parte interview,
however, an attorney will be at risk as to whether the em-
ployee’s knowledge of relevant facts comes from outside
the scope of his or her employment.

The Niesig Court brushed this issue to one side be-
cause the hearsay rule in New York is different from Rule
801(d)(2)(D); in New York, very few employees are ina
position to bind their companies by their statements.” But
what about jurisdictions that do not have an evidentiary
rule similar to New York’s but which nonetheless choose

(or have chosen) to follow Niesig?® Or what about a New

York court sitting in diversity, seeking to apply Niesig's

‘substantive rule, while being bound to apply the Federal

Rules of Evidence—once having allowed the interviews,
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the New York federal court would also have to allow into
evidence any statements made by the employee within
the scope of her employment, pursuant to Rule 801(d)(2)
D)2

Another concern relates to whether the “alter ego”
test is in fact “relatively clear in application” (as the New
York Court of Appeals prophesized) or whether it leads
to another procedural/litigation layer, with lawyers
uncertain on how best to proceed. One look at the federal
courts in New Jersey would suggest a not-so-sanguine
answer.!? And the disparate treatment in just that one fed-
eral district is only the tip of the iceberg as to the satellite
litigation that has been spawned in this area.!!

Niesig also represents the diminishment of the at-
torney-client privilege. Notwithstanding the New York
Court of Appeals’ declaration that the privilege has noth-
ing whatever to do with the “no-contact” rule, just saying
so does not make it so. In fact, one of the basic policies un-
derlying that rule is the need to protect communications
and information covered by the privilege and the attorney
work product doctrine.? And as the U.S. Supreme Court
made clear in Upjohn, “the privilege exists to protect not
only the giving of professional advice to those who can
act on it but also the giving of information to the lawyer
to enable him to give sound and informed advice.”
Consistency with Upjohn would therefore require that an
employee who is a “client” for privilege purposes (ie.,
one who gives information and receives advice) should
also be a “party” for purposes of the “no-contact” rule.'*

The Court of Appeals subsequently compounded its
error by expanding the “yes” to the “no contact” rule, '
but it was others who really grabbed the Niesig precedent
and ran with it (into bad places). First came Gidatex v.
Campaniello Imports, Ltd.!® In that case, a plaintiff’s lawyer
in a trademark enforcement case sent undercover investi-
gators into the defendant’s furniture showroom in order
to prove that the defendant had engaged in “bait and
switch” tactics. Wearing hidden wires, the investigators
taped their discussions with the defendant’s employees;
the plaintiff’s lawyer then sought to introduce the tapes
at trial to impute liability to the defendant. An outraged
defendant moved to preclude the tapes on the ground
that a lawyer cannot send a non-lawyer to do that which
a lawyer is ethically barred from doing (e.g., be deceptive,
violate the “no-contact” rule, etc.)."”

The Gidatex court, in the Southern District of New
York, relying upon Niesig’s non-“bright-line rule” and
“informal discovery” policy goal, as well as a New
Jersey federal court decision that had applied Niesig in
a similar situation,® ruled that the tapes were admis-
""sible. Although the judge found that plaintiff’s counsel
had “technically” violated applicable ethics rules (i.e., he
engaged in deception; he violated the “no-contact” rule;
etc.), she also found that the lawyer had not “substan-
tively” violated those rules “because his actions simply

do not represent the type of conduct prohibited by the
rules.”?® Huh?!

The NYCLA Committee (Part 1)

On May 23, 2007, the NYCLA Committee decided to
join in on the fun, issuing Formal Opinion 737. Inspired
by the Gidatex decision, the NYCLA Committee embraced
the plaintiff’s lawyer’s conduct and explicitly endorsed
an ethical safe harbor for lawyers who employ “dissem-
blance” in the evidence-gathering process; in other words,
this ethics group opined that there should be formal ex-
ceptions to the broad admonition against lawyers engag-
ing in “dishonesty, fraud, deceit, or misrepresentations”—
so long as Niesig’s policy goal of “informal discovery of
information” is promoted.

As if this was not bad enough, as we will soon see,
the NYCLA Committee’s creative juices were only just
getting started.

Rivera: The Outlier of Outliers (Part Deux)

In Rivera, a prominent, international law firm was
retained by a hospital to defend against an employment
discrimination claim. Shortly thereafter, the firm did what
every experienced lawyer I know (including me) would
do: it contacted the hospital’s current and former employ-
ees with first-hand knowledge of the facts, assured them
that the firm could ethically represent them (i.e., there
were no conflicts of interest), and offered to represent
them at the hospital’s expense; four current and former
employees accepted the offer. Thereafter, the plaintiff
moved to disqualify the law firm from representing those
four individuals, citing various purported ethics viola-
tions.

The trial judge did not agree that the law firm had
violated any conflict of interest rule (there was in fact
no evidence whatever that the multiple representations
constituted a potential or actual conflict of interest). But
the judge did find that the firm had violated the “non-
solicitation” rule. That rule bars lawyers from “soliciting”
clients directly (e.g., in person), unless the prospective
client “is a close friend, relative, former client or current
client.”2

The judge’s legal authority for this unusual finding?
Niesig:

[The employees] were clearly solicited by

= [the law firm] on behalf of [the hospital]

to gain a tactical advantage in this litiga-
tion by insulating them from informal
contact with plaintiff’s counsel. This is
particularly egregious since [the law
firm], by violating the Code in soliciting
these witnesses as clients, effectively did
an end run around the laudable policy
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consideration of Niesig in promoting the
importance of informal discovery prac-
tices in litigation, in particular, private
interviews of fact witnesses. This impro-
priety clearly affects the public view of
the judicial system and the integrity of
the court.?!

As I have previously opined,” the Riverg decision is
simply dead wrong. Unfortunately, the Appellate Divi-
sion, Second Department did not agree with me, affirm-
ing the trial judge in a terse opinion: “the record supports
the Supreme Court's determination” that the law firm
violated the non-solicitation rule.” Equally unfortunate
is that a federal magistrate judge in New York has cited
Rivera with approval;? of not much use to New York law-
yers is the fact that a federal judge in Oklahoma agrees
with me and expressly rejected Rivera.”

Faced with this state of play (which is still the state
of play today),” I publicly explored in this distinguished
journal a number of possible ways to deal with this crazy
precedent: (i) pretend it does not exist; (ii) have non-
lawyers engage in the non-golicitation efforts; and/or (iii)
enact a corporate policy that would permit the non-solici-
tation/representation arrangement. None of these I found
to be terribly useful or likely to be successful.”” One other
alternative—which would clearly work—was put for-
ward by the Committee on Professional Responsibility for
the Association of the Bar of the City of New York: change
the “non-solicitation” rule so it would not trip up lawyers
in Rivera type situations; unfortunately, that proposal
went nowhere.?®

The NYCLA Committee (Part Deux)

On June 9, 2014, the NYCLA Committee weighed in
to save the day with Formal Opinion 747. Employing the
same keen analysis it utilized when it endorsed lawyer
“dissemblance” in civil litigation (Formal Opinion 737),
the group purportedly “solved” the Rivera problem by
basically opting for the first alternative I identified several
years ago.

Evidently (according to the NYCLA Committee), the
problem with the law firm’s conduct in Rivera was that
the firm’s “primary, if not exclusive, purpose...from its
inception” was to “insulate the witnesses from opposing
counsel’s informal contact.” Where the NYCLA Com-
mittee divined that “primary, if not exclusive, purpose”
is a bit unclear, since evidence thereof does not exist in
either of the Rivera decisions (or in the litigation record).
But having constructed that Trojan Horse, the NYCLA
Committee then rode it into the city of Troy, opining that
all will be well so long as “the primary purpose of the in-
person meeting at its inception is not to offer the lawyer’s
services to the employee, but to interview the employee
as a potential witness.” After that, it will then be perfectly
okay to offer to represent the individual (in addition

to representing the company) so long as the “lawyer’s
‘primary purpose’ is not to secure legal fees” from that in-
dividual. This two-step scenario, according to the NYCLA
Committee, is “meaningfully distinguishable” from Rivera
and thus hunky dory from an ethics standpoint. Really?

The solution proffered by the NYCLA Committee
actually runs afoul of the same “problem” that concerned
the trial court in Rivera; it merely delays it by a matter of
minutes. In other words, the same “tactical advantage”
will accrue to the company’s lawyer—she will still be able
to block ex parte communications with the individual.?
But because that lawyer will act with “purer” motives
the first time she speaks with the individual, and has no
pecuniary interest in representing the individual (a factor
not in play in Rivera or in any of the corporate multiple
representation situations of which I am aware), somehow
her conduct will not fall on the wrong side of Rivera. If
you buy that one, there is a bridge that spans the East
River that is up for sale at a very attractive price.

ﬁ
“For Rivera to truly ‘sleep with the fishes,’
it either must be expressly rejected by

the New York Court of Appeals, or there
must be an amendment to the ‘non-
solicitation’ rule. Until then, caution
remains the watchword for New York
lawyers addressing multiple representation
situations.”

Conclusion

Neither wishing away bad legal precedent, nor con-
structing non-substantive “steps” that do not alter reality,
works in the real world. For Rivera to truly “sleep with
the fishes,”30 it either must be expressly rejected by the
New York Court of Appeals, or there must be an amend-
ment to the “non-solicitation” rule. Until then, caution
remains the watchword for New York lawyers addressing
multiple representation situations.
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The “tactical advantage” concern of the Rivera judge just
underscores how wacky the ruling truly is. Of course the law firm
was seeking a tactical advantage in the litigation—that is what
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