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“Positively 4th Street”™:

Lawyers and the “Scripting” of Witnesses

By C. Evan Stewart

George W. Bush once famously said: “Fool me
once,...shame on...shame on you. Fool me—you can’t get
fooled again.”? Well, if a very prominent attorney is cor-
rect, shame on me, and I did get fooled again. I have al-
ways thought it was unethical to give a witness a written
script with “answers” on it; and I have always thought
that such a document, once given to a witness, was a
document to which my adversary was fairly entitled. Am
I wrong on both counts?

Back to the Future

Recently, I wrote about the wide divergences in wit-
ness preparation practices between American lawyers and
our English “cousins.”® But I had thought our practices in
America had been pretty well settled for quite some time.
Let's start first with the waiver issue, because that is close
to my heart.

I had been a lawyer less than three months when I
was summoned to an all-firm meeting at the top of 30
Rockefeller Plaza. There, for the first time, I saw Sam
Murphy, Donovan Leisure Newton & Irvine’s most
famous litigator,* explain to a stunned group of lawyers
(i) that a senior partner at the firm had lied about destroy-
ing documents sent to (and reviewed by) a client’s expert
witness, and (ii) what the possible effects this inexplicable
act might/would have on the client (then concluding the
country’s most significant antitrust trial, Berkey Photo v.
Eastman Kodak) and the firm > The inexplicable act had
come on the heels of the trial judge putting counsel on
notice that any materials shown to testifying experts
would have to be produced to the other side pursuant to
Federal Rules of Evidence 612 (“Writing Used to Refresh a
Witness’s Memory”).6

Rule 612 reads, in whole, as follows:

(a) Scope. This rule gives an adverse
party certain options when a witness uses
a writing to refresh memory:

(1) while testifying; or

(2) before testifying, if the court decides
that justice requires the party to have
those options.

(b) Adverse Party’s Options; Deleting
Unrelated Matter. Unless 18 U.S.C. §
3500 provides otherwise in a ¢riminal
case, an adverse party is entitled to have
the writing produced at the hearing, to
inspect it, to cross-examine the witness

about it, and to introduce in evidence
any portion that relates to the witness’s
testimony. If the producing party claims
that the writing includes unrelated mat-
ter, the court must examine the writing
in camera, delete any unrelated portion,
and order that the rest be delivered to
the adverse party. Any portion deleted
over objection must be preserved for the
record.

(c) Failure to Produce or Deliver the
Writing. If a writing is not produced or
is not delivered as ordered, the court
may issue any appropriate order. But

if the prosecution does not comply in

a criminal case, the court must strike
the witness’s testimony or—if justice so
requires—declare a mistrial.”

Thus, the key provision at issue here is (a)(2) (“before
testifying”), which gives the court discretion to order
production when “justice requires” it.

In the wake of the Berkey Photo decision® and the
searing impact of what happened during that litigation
and trial,” many, many courts have reflexively ruled that
any written materials used to refresh a witness’s memory
(including work product) are fair game under Rule 612.1°
A number of other courts—influenced both by the con-
cerns of the U.S. Supreme Court’s ruling in Hickman v.
Taylor vis-a-vis the attorney-work product doctrine,"! as
well as by Judge Jack Weinstein’s learned treatises on
evidencel>—have ruled that the court’s discretion should
take into account several factors, including (i) the extent
to which the witness was influenced by and/or actually
relied on documents to refresh his or her recollection, and
(ii) the extent to which privileged or “core” work product
material would be revealed as a result of disclosure.!?

The leading case applying this “balancing” test—and
not ordering disclosure—is Sporck v. Peil, decided by the
Third Circuit in 1985.1 That case involved several hun-
dred thousand documents, a select number of which
counsel picked out, compiled, and presented to a witness
prior to a deposition. When this preparatory process was
revealed at the deposition, opposing counsel moved for
the documents’ production. The trial court granted that
motion. The Third Circuit reversed, however, and did so
principally on two grounds: (i) the attorney’s selection
of the materials reflected his core work product; and (ii)
there was no evidence that the witness relied on the docu-
ments or that they had influenced his testimony.
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Whether or not a subset of already produced ma-
terials shown to a witness before testimony should or
should not be subject to production, !> that type of witness
preparation is light years from a “script” of questions and
answers counsel has prepared and shown to a witness in
advance of testimony. Such a “script” would surely be a
significant crutch on which a witness would be heavily
relying, and it also would clearly constitute the sort of
coaching that has caused courts employing the “balanc-
ing” test to order production.®

Furthermore, even Judge Weinstein (who is a major
proponent of the “balancing” approach) urges that my
prominent colleague at the bar desist:

In the present state of uncertainty [i.e.,
the policy conflict between Hickman v.
Taylor and Rule 612], attorneys should
not refresh prospective deponents or wit-
nesses with material containing counsel’s
theories or thought processes. Not only
may such documents ultimately fall into
opposing counsel’s hands if Rule 612 is
satisfied, but there are too many risks of
unethical suggestions to witnesses when
they see such material.'”

Is It Ethical?

So if such a “script” is going to fall into the hands of
opposing counsel 99.99 out of 100 times, left is the ques-
tion of whether the practice of “scripting” is ethical.

First, the good news: assuming that the “answers” are
not suggesting (or more) that the witnesses present false
testimony, such a “script” will likely skate past suborning
perjury.!® Now, the bad news: there is a New York Court
of Appeals decision directly on point. In In re Eldridge,

a lawyer was suspended for writing out answers for
witnesses; the court declared that a lawyer’s duty is “to
extract the facts from the witness, not to pour them into
him; to learn what the witness does know, not to teach
him what he ought to know.”*?

While Eldridge is from the Gilded Age, it would ap-
pear to still be good law,?° although most reported deci-
sions of disciplinary cases of late involve subornation of
perjury or similar lawyer misconduct seeking to promote
false testimony.?! That said, a plaintiffs’ law firm in heated
asbestos litigation in the 1990s was “excoriated” by one
trial judge for conduct that included scripting witnesses.?
There, the law firm used a document to prepare clients
for depositions in personal injury suits against asbestos
manufacturers, and the document included these direc-
tives:

¢ “It is important to emphasize that you had NO
IDEA ASBESTOS WAS DANGEROUS when you
were working around it.”

e “It is important to maintain that you NEVER saw
any labels on asbestos products that said WARN-
ING or DANGER.”

¢ “DO NOT say you saw more of one brand than an-
other, or that one brand was more commonly used
than another.... Be CONFIDENT that you saw just
as much of one brand as all the others.”

» “Unless your...attorney tells you otherwise, testify
ONLY about INSTALLATION of new asbestos ma-
terial, NOT tear-out of the OLD stuff.”

* “If there is a MISTAKE on your Work History
Sheets, explain that the “girl from [the law firm]”
must have misunderstood what you told her when
she wrote it down.”

The foregoing—excerpts from the 20-page docu-
ment—would appear to be skating up to (or over) the line
of “counsel[ing] or assist[ing] a witness to testify falsely”
(a violation of Rule 3.4(b)). Nonetheless, and for all the
hubbub about sanctions and a possible criminal refer-
ral, the law firm got very lucky and ultimately escaped
without any official penalty.?® Even so, the publicity about
what had happened brought enormous scrutiny down
upon the law firm, caused it to take a huge reputational
hit, and earned it general scorn from legal academic ethics
experts.?*

So the take-away on “scripting” is what? Maybe if I
do it I won't get caught? But even if I do, maybe I will get
lucky (like the asbestos lawyers) and not be sanctioned?
That is not the professional advice I would be giving to
those who want to lead a long, happy, and prosperous
career at the bar. But, & chacun son gofit.

Conclusion

A number of years ago, my law school dean wrote
of the legal profession’s “terribly insecure” world, in
which lawyers “are caught in a rat race that makes money
and status the only shared goals.”?® One area which he
specifically identified as a place to stem the tide and make
lawyers “more accountable for their conduct” was to
“police the extent to which witness coaching has the effect
of creating a coordinated or fabricated story.”?® That does
not seem to be too much to ask.

Endnotes

1. Bob Dylan’s classic song was recorded on July 29, 1965, and
released by Columbia Records on September 7, 1965 (a single only,
it reached #7 on the U.S. Billboard Hot 100). The invocation of this
song was “inspired” by the attorney referenced herein.

2. President George W. Bush, Nashville, Tenn. (Sept. 17, 2002). Of
course, he also once posed the rhetorical question: “Rarely is the
question asked: is our children learning?” Florence, S.C. (Jan. 11,
2000). Dubya’s quote in the text should not be confused with The
Who's most famous lyric: “Meet the new boss, same as the old
boss.... We won't get fooled again.” “Won't Get Fooled Again”
(Who's Next, MCA 1971).
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